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Abstract
This paper analyzes critically the appeal the unpolitical is enjoying among
contemporary political philosophers who are democracy's friends. Unlike a
radical critique of democracy, what I propose to call “criticism from within,”
takes the form of dissatisfaction with the erosion of an independent mind
and impartial judgment per effect of the partisan character of democratic
politics.This paper proposes three main criticisms of the actual trend toward
unpolitical views of democracy: the first points to the strategic use of
deliberation as an antidote against democratic procedures themselves (like
voting and majority rule); the second to the negative conception of democracy
that the unpolitical aspiration makes visible; and the third to the dissolution of
political judgment within a model of judgment that is tailored around justice.
Keywords
Unpolitical, antipolitical, antidemocracy, deliberation, political judgment,
impartial judgment.
In his Reflections of a Nonpolitical Man, a provocative critique of democracy
written in 1918, Thomas Mann maintained an intrinsic relationship between
“politics” and “democracy.” “The political-intellectual attitude is the democratic one; belief in politics is belief in democracy.”1 Democracy is unavoidably
political because it makes all issues an object of public evaluation and all
values a matter of opinion and consent. This was, according to Mann, its chief
and unamendable flaw. It was a flaw because no unpolitical good could survive the corrosive power of government by discussion (certainly not the
nation, the decline of which Mann lamented as the effect of democracy).2 It
was unamendable because democracy could not exist without it. When critics
1
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of democracy, Mann explained, set out to denounce the corrupting effect of
radical politicization on public ethos they are forced to behave politically; to
promote their antipolitical claim they have to become partisan, thus, democratic. “One is not a ‘democratic,’ or, say, a ‘conservative’ politician. One is a
politician or one is not. And if one is, then one is democratic.”3 Mann saw the
political attitude as a “nonvalue” insofar as it made all values dependent on
the changing mood of political actors and majority rule.4 Only its subjection
to a superior good—like truth or an ethical value—could allow forms of
public activity that transcended partisanship and served the community with
independent spirit. Echoing Max Weber, Mann opposed “politics” as an ethics
of responsibility and competence to the “political attitude” that competition
for office propelled.
Indictment of politicization is not new to critics of democracy. Historically,
it took two prominent directions, the first rationalist and the second traditionalist. On the one hand, the democratic principle of popular consent was
criticized from the perspective of a priori superior goods like truth or justice.
From Plato to the Marquis de Condorcet and contemporary theorists of deliberative democracy, “most lovers of truth [have found] democratic elections
rather hard to stomach” because of their unavoidable partisan character, and
tried to envisage decision-making procedures that could approximate rationality and reconcile democracy with goals superior to political power and biased
opinions.5 On the other hand, the principle of popular consent was met by the
antidemocratic reaction of communitarians, antirationalists, and antiegalitarians, political thinkers who reacted against the process of political emancipation
that started with the French revolution in the name of historical continuity as
condition for social stability.6 Edmund Burke and Joseph de Maistre were
critical of democratically elected assemblies on the account that they dethroned
competence and virtue from politics and made the latter a litigious arena of
ideological battles, in which all issues were relative in value and subjected to
the volatile opinion of numerical majorities.7
Yet Mann’s concern with politicization is more intriguing than traditional
antidemocratic lamentations and moreover it presents us with the key to interpret the appeal that the unpolitical is enjoying among lovers of truth who are
also democracy’s friends. Criticism of democracy’s vocation to politicize all
decisions can be found in Philip Pettit’s work and, to a lesser degree, in Pierre
Rosanvallon’s.8 Certainly, Pettit’s and Rosanvallon’s quest for, and appreciation of, the unpolitical does not share the same motivation as Mann’s and
traditional antidemocrats. In fact it would be a grave mistake to identify these
critical trends as if their call for the unpolitical were spoken in the same language and for the same sake.
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The phenomenon of modern antidemocracy is complex. As in ancient
Athens, it made its appearance along with democracy and has accompanied
its progression and participated somehow in its making (as a matter of fact,
neither Philadelphia’s nor Paris’ constitution makers interpreted their own
achievements as democratic because they believed a republic was more
secure and virtuous than democracy and less exposed to partisan divisions).
Moreover, criticism of democracy does not involve only the enemies of the
government of the many. Unlike radical criticism, what I propose to call “criticism from within” takes the form of dissatisfaction with certain aspects of
democratic political practice. It is an autonomous expression of discontent,
different in kind from the assault on democracy that springs from intrinsically
antidemocratic principles. Distinctions among streams of criticism must be
carefully made to appreciate their different intentions and concerns. For
instance, whereas Mann’s intention was to censure the very process of democratization, the intention of today’s critics from within is to protect, as it were,
democracy from its own weaknesses. Pettit argues that depoliticization is
needed to realize democratic deliberation: “if deliberation is really supposed
to rule in public life, then there is no option but to depoliticize public decisions
in various ways.”9 Rosanvallon observes approvingly that in modern democracy, ordinary political processes are happily complemented with unpolitical
practices and impersonal mechanisms of control designed to promote decisions that are more in tune with democratic principles.10
Concerns are also different. Mann’s main concern was with the undermining of communitarian values such as the ethical “mission” of the German
nation. Processes of domestic and international democratization, he thought,
will make all individuals “free and equal” but they will also disintegrate the
nation, which is not the sum of equal units. This disintegration would be fatal
to democracy because a society of self-absorbed individuals with no prepolitical loyalty and solidarity is destined to become more inegalitarian, divided,
and unjust; in the end, the erosion of unpolitical values will ruin democracy.
Contemporary democratic theorists have a different concern because their
goal is different. Their goal is not protecting or restoring some communitarian goods, but achieving decisions truly informed by and consistent with the
principles of liberty and equality that democracy itself proclaims. Their concern is precisely with the disappearance of what Mann thought to be the
main defect of democracy: rationality, humanity, and individual liberty. Pettit’s and Rosanvallon’s concern points to the erosion of independent mind
and impartial judgment, the sole bases for just decisions that approximate
truth and make citizens’ liberty more secure. Yet despite these important differences, contemporary critics from within think, like Mann, that democracy
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has an endemic predisposition to foster partisan views because of its politicizing nature. To paraphrase Nancy Rosenblum, the evolution of modern
democracy belongs to the history of the “moral disdain for partisans” and
partisanship.11 The new attraction to the unpolitical in contemporary democratic theory is yet another chapter in that history.
How are we to judge the unpolitical temptation in contemporary democratic theory? Dissatisfactions with the rationalist transformation of political
discourse in deliberative theory of democracy are not new. In recent years,
political theorists have criticized the antirhetorical use of deliberation as a
process of “constrained reason” as an erosion of citizens’ political action.12
They have blamed deliberative theory for making democracy a regime of
consensus that expels antagonism and disagreement with the consequence of
rendering the citizens politically apathetic.13 My proposal is to critically discuss the allegation that issues of public concern should be given depoliticized
answers all the while knowing that this patently conflicts with the character
of democracy. In this article, which is part of a broader study on the facets
of modern antidemocratic thought, I discuss the allegation of politicization
raised from within democratic theory and treat it as an exemplary case of
“criticism from within.”
I shall propose three main criticisms of the actual trend toward unpolitical
views of democracy. The first points to the strategic use of deliberation as an
antidote against democratic politics itself; the second to the negative conception of democracy that the temptation of the unpolitical makes visible; and
the third to the dissolution of political judgment within a model of judgment
that is tailored around justice. Ronsavallon’s and Pettit’s idealization of the
unpolitical and their critical reflection on partisanship eloquently illustrate
these critical trends. These two authors belong to different intellectual traditions and pursue different agendas, yet their line of thought shows remarkable
affinities. Rosanvallon frames his argument for the unpolitical within the dialectics between actuating politics (institutional legitimacy or the work of
democratic procedures) and counterpolitics (exercise of defiance or the critical work of the public) and locates the quest for nonpartisan politics in the
latter, which is the domain of negative as critical power. Pettit sets up the
terrain for a radical depoliticization of democracy by resorting to an old
republican strategy that separates the two main functions of democratic practice: deliberation and decision. In his view, the former should entail competent
and dispassionate judgment and the adversarial control on proposals and
decisions, while the latter should consist merely in voting and majority rule,
the two criteria of democratic decision making by the citizens (suffrage) as
well as their representatives. As for the target of their criticism of the partisan
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character of democracy, Rosanvallon’s is populism while Pettit’s is the very
“system whereby the collective will of the people rules” in representative
democracy.14 Despite these important differences, their reflections on the
nature and risks of democracy are inspired by an ideal of deliberative democracy as a process of rationalization of collective decisions that is meant to
promote a gradual, but significant, contraction of the sphere of democratic
politics as a sphere in which decisions are made by majority rule because
rational consent is missing. They suggest that the value and worth of deliberation rest in the latter’s ability to amend democracy of its politicizing
inclination either because it interrupts the path toward the permanent threat
of demagoguery (Rosanvallon), or because it reduces the possibility of irrational (that is to say partisan and biased) outcomes that representative bodies
and citizens’ votes tend to reflect and facilitate (Pettit).

Deliberation as an Antidote to Democracy
Ronsavallon interprets representative democracy as an uninterrupted dynamic
of the reactions of civil political society to the actions by the institutional political society. He reads democratic politics in both positive and negative senses.
The positive sense refers to the formal and authorizing sovereignty of the will
that springs from citizens’ suffrage along with the authorized work of the institutions. The negative sense describes all those informal public activities that
provoke impediment, surveillance, and judgment: forms of participation by
means of which citizens check the work of democratic institutions and peacefully subvert the established order. Of the three forms of negative power,
judgment is the most modern and important.15
Judgment acquired momentum in the second half of the twentieth century,
in coincidence with the consolidation of constitutional democracy, the technological revolution of the means of information and communication, and the
expansion of civil society, domestic and global.16 In representative democracy, the actor of negative politics is not the citizen-elector but the citizen-judge,
which operates through an uninterrupted work of public scrutiny that is
extremely influential on institutions although informal and not authoritative.
Judgment is the site of counterpolitics or counterdemocracy (the decisions
made by democratic institutions); it is located in civil political society as a
permanent work of evaluation of the politique politisée. Negative power is the
expression of citizens’ distrust when distrust is not merely the symptom of a
sentiment of dissatisfaction (which is permanent in democratic society and
never completely sedate) but an active force of counterpower.17 Rosanvallon
insists that counter- or negative politics may be unpolitical in its forms but is
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not in and by itself a reaction against politics; the people-judge may give birth
to a “frontal opposition against the established political powers” but is not
antipolitical in its outcome.18 However, the unpolitical character that judgment puts in motion to check on and monitor institutionalized politics may
encourage distaste for politics and even democracy.
Rosanvallon is aware of this risk when he observes that while the démocratie impolitique is an expansion of citizens’ indirect influence on institutions
and the representatives through their censorial judgment, it may rouse a
“decline of the political” just in the moment it unveils democratic politics’
inherent association with partial interests and even corruption, as Mann had
also argued.19 This explains why, in contemporary democracy, citizens’ surveillance and criticism are not made in the name of more participation or
their direct exercise of power. Citizens’ negative power conveys a message
of power-avoidance rather than power-reclaiming, also because judgment
is the power of the spectator, not of the actor. As we shall explain below,
unlike the political actor, the judge needs to be disengaged and external to
the fact in order to judge competently.20 In Rosanvallon’s mind, this is or
should be the attitude of the citizens when they monitor and evaluate their
representatives’ decisions.
Unpolitical democracy is a detached form of participation, as that of independent viewers or evaluators. It is, as it were, a form of passive presence.
Indeed, the goal of the citizen-judge is to make power more transparent and
impartial, not more accessible or widespread. Its goal is to devise institutions
and rules that can in the long run make political participation less needed.
Apathy as the drying up of passionate involvement seems to be the final outcome of an effective negative power.21 This paradox raises the legitimate
doubt that counterpolitics or unpolitical democracy can actually foster antipolitics, either as distaste for ordinary politics or as populist quest for an
exemplary disruption of ordinary politics.
Rosanvallon acknowledges these risks but does not seem to worry about
the latent antipolitical implications of the unpolitical. Actually, he regards
citizens’ negative power as an effective barrier against populism, the pathology of democracy and a true denial of politics.22 Populism is to representative
democracy what tyranny was to the direct democracy of antiquity. It may be
described as the militant use of partisanship for sake of abolishing pluralism
in partisan views and create a uniform opinion.23 In Rosanvallon’s rendering,
the broadening of impartial judgment is meant to be an antidote to it because
partisanship, in contrast to impartial or independent reasoning, is the natural
nourishment of populism. Accordingly, deliberative fora of discussion and
issue-based committees by experts (practices of public judgment that
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pervade today’s domestic and international arena) should be welcomed as
sites of negative power in modern democracy. They are a check on partisan
politics and potentially tyrannical majorities, and moreover activate the
reserve of defiance (réserve de defiance) that naturally exists in democratic
society. They make the public attentive rather than mobilized, suspicious
rather than faithful to a leader or an ideology. Their worth, Rosanvallon adds,
is proved a contrario by judgment’s misuse by populism: when an audience
populist leader declares to be the true representative of people’s will beyond
and outside the electoral mandate, he puts in motion the destructive power of
judgment and calls into question not simply a bad or corrupt performance of
state institutions but electoral politics itself, its advocacy character.24 But
contrary to the populist leader’s ambition of representing the purity of people’s will independently of the electoral mandate, the citizen-judge wants
to restore, not vilify the moral legitimacy of representative institutions.
Thus negative power respects representative democracy’s positive power.
Hence Rosanvallon’s conclusion that since populism is a threat contained
in the genes of politics’ partisan nature, it can be neutralized effectively only
by relieving democracy of partisanship. Impartial judgment would thus play
a hygienic function.
The question is that the border line that separates unpolitical and antipolitical expressions of popular mistrust is very thin, although for a reason that
Rosanvallon does not contemplate. If we pay attention to the recent fortunes
of populism (both in its traditional form and as videocracy) in Europe, we
may see that populism has found fertile soil precisely in countries in which
the distrust of parties and partisanship has been very strong. In Italy, the
Northern League and Mr. Silvio Berlusconi emerged in 1990s, during a time
in which traditional parties had declined per effect of both corruption and
the end of the polarized ideologies of the Cold War. Decline in partisan identifications translated into a decline in citizens’ participation (both electoral
and associational) and the broadening of the distance between citizens and
institutions. It did not, however, bring a more reasonable public sphere; not
did it bring more numerous independent voters or the rise of nonpartisan and
more objective sources of information.25 Instead it opened the door to new
political actors and movements that built their ascendancy on a public arena
that was emptied of partisan attachments, and branded the language of nonpartisan politics and free and private media against traditional forms of
political aggregations. Populism succeeded by making the citizenry an
unqualified and undefined public of individual voters, with no party affiliation and loyalty.26
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What, then, is the antidote to the risk of a displacement of politics that
negative power may foster, particularly if this power takes the feature of a
distrust and suspicion for partisan leanings? Rosanvallon agrees that the antidote is not to be found in the myth of self-regulated markets as neoliberals
have prophesized in the last decades. Its site cannot be the instrumental
reason of the private individual but the impartial judgment of the citizen.27 To
him as to Pettit, judgment is the reserve of impartiality and reflexivity, two
qualities that can amend the politics of partisanship.
In the second half of the twentieth century (with the Nuremberg trial as a
symbolic turning point in legitimating the role of judgment), the place of
judgment in politics has become gradually more esteemed and pervasive.
Meanwhile, the people-judge that emerged in the nineteenth century as the
generating force of public opinion has gradually become more specialized
and sophisticated, thanks also to the technological revolution of the media.
Along with the traditional forms of judgment (surveillance and control that
citizens’ diffuse political action engenders), judicial forms of censure and
adversarial initiatives have increased their influence. Their purpose is not
simply that of monitoring ordinary political decisions (constitutional courts)
or promoting new or different decisions (public opinion and social movements), but rather that of reaching impartial opinions on issues that, if left to
political arena, would be exposed to citizens’ biases. “From here comes the
growing importance we must recognize to the development of new modes of
intermediary structuring of actions of surveillance by means of militant yet
not partisan organizations.”28 Bipartisan committees, rather than political
assemblies, are the strategies of discussion and agreement capable of compelling participants to polish their partial views and reason dispassionately as
only judges in the court can do. Thus, the ideal site of impartiality is the
domain of justice not of the market, because the former is more consistent
with the monitoring character of negative power and the diarchy of will and
judgment that makes for representative democracy. Deliberative fora and
gatherings of sorted or selected citizens and appointed experts in ad hoc committees for the sake of problem solving or the critical assessment of
controversial issues are the new terrain in which the negative power of the
citizen-judge shows its compelling counterdemocratic effects.29
But are these forms of collective action a true “redemption” of democracy? I would like to raise four doubts about the ability of these new
experiments of independent public reasoning to fulfill the role Rosanvallon
assigns to them. First, deliberative committees reflect the idea that representative bodies are mainly partisan and hence irrational or incapable of judging
the public good impartially; they question the main institutions of modern
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democracy: elections and representation. Take, for instance, the case of new
deliberative creations like “deliberation day” and the growing practice of nonelected, carefully designed venues into which citizens are selected for
representative (of the general public’s opinion) purposes, such as recent
experiments with citizen juries and panels, advisory councils, stakeholder
meetings, lay members of professional review boards, representations at
public hearings, public submissions, citizen surveys, deliberative polling,
deliberative forums, and focus groups. These are all examples of self-authorized representational forms that Row and Frewer have named “citizens
representatives.”30 As the ideal of deliberative assemblies of this kind stands,
citizen representatives are intended as supplements to elected representative
bodies or administrative bodies in areas of functional weakness or highly contested issues; areas in which a large consensus would be desirable to overcome
the sense of injustice that a decision carried on by majority rule may instead
create. Although these deliberative assemblies have no power to substitute for
authoritative political institutions or elected representatives (they are meant to
offer advice, not make decisions), their “competent” and “impartial” outlook
gives their opinion a moral authority that sometime exceeds that of authoritative political bodies (the only ones that enjoy democratic legitimacy). In these
cases, democratic legitimacy is felt as faulty because it is unable to deliver
decisions that are truly above “the will of all,” to paraphrase Jean-Jacques
Rousseau, the theorist who is the hidden inspiration of today’s critics of
democracy from within.
A second critical reflection pertains to the fact that these committees are a
challenge to the democratic sovereign in another important way. Indeed, in the
mind of their proponents, the results of these informal bodies of deliberation
are not meant to be simply counterfactual but also a kind of statistically representative snapshot of the existing but latent preferences of citizens—something
that power-holders seeking to represent “the people” need to know. This is
the reason why governments increasingly constitute citizen juries and panels
whose charge is to represent the views of citizens more generally on a given
issue.31 However, should these forms grow they would bring new challenges
to democracy because any randomly selected deliberative body will inevitably generate opinions that are different than public opinion, and moreover,
the opinion that elections register. Who is going to resolve the disagreement
between positive power (elected lawmaking assemblies) and negative power
(informal gathering of citizens’ representatives)? Is it not possible that this
disagreement will have the unintended consequence of strengthening the
power of administration and the bureaucracy?
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Thirdly, these deliberative committees may encourage elitism, impersonating citizens’ engagement while actually encouraging passivity. As
Bruce Ackerman has noticed, randomly selected bodies may become tools
that elites can use to legitimate their policies while bypassing electoral
accountability, or substituting for broader citizen judgment and participation.32 Moreover, if we judge these new forms of citizens’ deliberative fora
from the perspective of democratic participation we cannot neglect the fact
that this surplus of representative participation mobilizes few citizens while
making the many (in the name of whom the selected few are asked to express
their deliberative opinion) even more passive. Jane Mansbridge has convincingly observed that since participants volunteer, those who have most intense
interest in participation or a louder voice often dominate.33 Connecting nonelected bodies to broader publics in the absence of an electoral mechanism
would be in itself a challenge to democracy. Unpolitical democracy entails
relocating public action outside the places in which political decisions are to
be made according to democratic procedures. It prefigures a transformation
of the meaning of politics according to goals and criteria that recall the nineteenth-century utopia of the rational power of the experts. It suggests that
politics is a cognitive practice for reaching true outcomes, solving problems,
and moreover eradicating “politically-relevant reasonable disagreement.”34
Committees of experts or councils of wise and virtuous citizens, who are
asked to advise rather than make decisions, are most of the time the means
public administrators (elected officials in search perhaps of reelection) use
for not simply getting advice but also conquering more popular support,
taming popular dissatisfaction, and co-opting pressure groups most representative of important interests; in a word, increasing their credibility and trust
through citizens’ “engagement.”35
The fourth critical observation pertains to the lack of democratic legitimacy of these new practices of selected participation, pointing to a way in
which they may be a contraction of democracy rather than its enrichment.36
Indeed, in the deliberative fora the formation of the agenda and the frame of
the questions to be discussed by the selected citizens are not part of the political process. They are instead kept outside the forum as the task of the mediators
and organizers of these deliberative experiments. In clear violation of the
democratic principle of autonomy, both the issues to be discussed without
prejudice, and the procedures regulating the discussion, are not decided and
chosen by the participants. Deliberative fora are made up of tutored citizens:
spectator-judges who apply rules and procedures that others have devised and
come to judge on facts they did not contribute in choosing. Selecting problems, framing agendas, organizing discussion, sorting out the audience, and

Urbinati

75

leading deliberation: all these decisions can be made without partisanship
involved on condition they are not made by those who are supposed to judge
or deliberate. If objectivity and impartial judgment are the content and goal of
politics, citizens’ participation may become irrelevant and actually undesirable because after all, a few competent or virtuous participants can perform
better deliberative service than many ordinary citizens.
This is an old issue, and in fact reflects the main objection against democracy as the realm of opinions and decisions of the majority, since at least the
classical essay by the Old-Oligarch and Plato’s dialogues. Its renaissance
should not come as a surprise, because deliberation has traditionally been the
task of the competent few and a method for cooling passions and containing
the democratic element. In the rhetorical tradition to which it belonged, it
was prized as an activity proper to a politeia or res publica that belonged to
the genus demonstrativum because it did not simply imply making decisions
but also affecting the interlocutors’ mind so that they could express their
final say and together decide (although not necessarily agree). Both qualities
(making decisions and affecting the interlocutors’ minds) are directly correlated and entail that the exposure of arguments is decisive if consent is to
be sought through discourse. However, there is no necessary correlation
between deliberation and publicity and deliberation and political equality. In
early modern states and principalities, for instance, the prince and his ambassadors deliberated about how best to wage a war or pursue a diplomatic
mission, but were careful to avoid publicity. Moreover, until the revolutions
of the eighteenth century, deliberation was associated with a frank discussion
among equals in wisdom, or the few, and with circumspection or discretion.
Even in our democratic age, deliberation retains an ambiguous relationship
with participation. In order for “democracy to remain deliberative,” Pettit has
written, electoral interests (that is to say “personal, aspirational ideals”) must
be taken off the table. Otherwise the advantage of the large number will necessarily become the norm of decision making.37
All in all, the risk of the unpolitical as dispassionate judgment is that it can
suggest the desirability of bypassing the legitimate authority of citizens’ suffrage and the parliaments (two essential components of modern democracy),
or replacing active or actuating politics with a negative politics of judgment.
This is, as we shall see below, also the message of political theorists who
criticize democratic decision-making institutions. Clearly, the political sites
of decision produce partial opinions; as with any decision taken by a majority
they are somehow the expression of opinionated views. The solution that the
critics of democracy from within advance is narrowing the role of democratic
institutions (citizens’ suffrage and parliaments); or more precisely, making
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sure they are not the privileged sites of decisions. “Electoral interests” Pettit
writes, “raise problems so far as they ensure that rather than letting the
common good crystallize and rule, as deliberative democracy would require,
they invest power in other sources of influence: popular passion, aspirational
morality and sectional interests.”38

Neo-Roman Republicanism versus Democracy
Contemporary theorists’ longing for the unpolitical is rooted in some interpretations of democracy that are essentially skeptical of the latter’s capability
for promoting just or reasonable policies and protecting liberty. One interpretation, for instance, is the electoral theory of democracy, which sees
collective practices of decision making, especially electoral behavior, as
methods characterized by an endemic paucity of rationality. Another interpretation is the deliberative theory of democracy, which integrates and somehow
amends the minimalist definition of procedural democracy by making discursive justification the central task of participation.39 Different as they are, these
two interpretations converge in acknowledging an intrinsic lack of dispassionate evaluation in the democratic game of competing opinions for sake of
electoral victory or majority decision. Not by chance, Pettit brings these two
interpretations together when he wants to prove “how electoral interests can
jeopardize the ideal of deliberative democracy.”40
Both interpretations refer to democratic decision-making processes in the
same way democracy’s critics have always referred to it since Greek antiquity. They stress majority rule, a characteristic that is after all pejorative, and
try to elaborate strategies that can emend, narrow in scope, or complement it.
In modernity, democracy is often constructed as being concerned, in
the first instance, with a voting rule for determining the will of the
majority. [ . . . ] This reductive definition leaves democracy vulnerable
to well-known social choice dilemma, including Downs’ rational ignorance and Arrow’s impossibility theorem: If democracy as a political
system is reducible to a decision mechanism based on voting rule, and
if that voting rule is inherently flawed as a decision mechanism, then
(as critics have long claimed) democracy is inherently flawed as a
political system.41
This seems to be Pettit’s approach to democracy.
Pettit’s project is the offspring of a low-profile conception of democracy
that is familiar to students of public choice. “Electoral democracy may mean
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that government cannot be wholly indifferent to popular perceptions about
common interests [ . . . ] but it is quite consistent with electoral democracy
that government should only track the perceived interests of a majority.”42
But Pettit’s view of democracy is also, and much more interestingly, the
descendant of the republican tradition, whose relationship to the government
of the many has been traditionally very ambivalent to say the least.
There is no need to go back to Cicero or Polybius to detect the antidemocratic spirit of republicanism (Athens “was always linked, in Polybius’
metaphor, to a ship without a captain, buffered by the winds of public opinion”43). Rome and Athens represented, and continue to represent, two
different models of politics and society. Rome, as John Dunn has recently
written, gave us a large portion of our political vocabulary, from citizenship
and constitution to republic and federation, but did not give us “the word
democracy. [ . . . ] Not only is democracy not a classical Latin word. It is not
a Roman way of thought. It does not express how the Romans (any of them
as far as we know) envisaged politics.”44 The renaissance of the Roman tradition in early Renaissance has reaffirmed and perfected the republican
disbelief in democracy.45 As Pettit observes, despite “later reconstruals of the
tradition [of republican liberty] as Athenian in origin and as committed to
one-eyed enthusiasm about democracy and participation, the tradition was
essentially neo-Roman in character.”46
Neo-Roman republican tradition means first of all the rule of law rather
than of popular will; it means that politics is conceived in the negative, as
checks and balances rather than in positive, as participation in the lawmaking process. In fact, Pettit quite rightly adds, republican “enthusiasm” for
liberty coincides almost invariably with “distaste for the pure democracy
represented in many minds by classical Athens.”47 Those who love liberty as
both noninterference and nondomination (that is to say liberals and republicans) cannot trust democracy because democracy is a political order fatally
stuck between the proverbial rock of an oligarchic solution (representative
system) and the hard place of plebiscitarianism (direct expression of people’s will by referenda but also election.)48 Democratic institutions are
fueled by the “politics of passion.” Pettit sees only one remedy for narrowing this defect: containing politics altogether while expanding deliberative
fora and committees of experts, and moreover instituting adversarial practices of judicial contestation; solutions that are not democratic in character
because they do not give priority to legicentrism or lawmaking. As Richard
Bellamy has recently observed, Pettit offers a republican argument “for the
substantive view of legal constitutionalism” as a counterbalance to political
(as democratic) constitutionalism.49 “Good law,” not simply legitimate law,
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is the ideal of liberty as nondomination; responsiveness to the public and
citizens’ consent are not criteria of good law.50
As I mentioned above, deliberative fora and committees of experts are
meant to rectify democracy by reducing the function of parliaments to a
final vote. When sensitive issues like crime, prostitution, drugs, and the
like are under discussion, the politics of passion must be restrained, Pettit
admonishes. This can be done by making parliament “appoint commission
representative of relevant bodies of expertise and opinion, as well as of
people as a whole, to oversee criminal sentencing” so as to take away from
politicians and political parties topics they can easily be used to exploit
popular prejudices and manipulate “aspirational morality.” Parliaments
must retain the ultimate control; but their final voting power should be on
proposals that political representatives have not themselves discussed.51
Pettit advances here two important strategies of democracy containment.
The first one consists in narrowing the function of parliament to a yes/no
voting. This proposal echoes the prescription of silence that James Harrington
and Rousseau imposed on popular assemblies, which they thought should neither initiate law proposals nor discuss the proposals coming from the council
or the senate in order not to give voice to popular passions. Divorcing deliberation from decision is Pettit’s first important strategy of depoliticization. It
suggests that making parliaments into simply voting bodies would have the
effect of cleaning democratic institutions of their natural flaw.
How can we not recall Rousseau’s famous argument that giving voice to an
assembly of people would fatally entail setting the floor for rhetoricians, with
the consequence of making reason (and the general will) mute and powerless?
Pettit’s republic of reason belongs to the tradition of political rationalism and
the devaluation of a humanist politics. Although he deems Machiavelli a pillar
of the neo-Roman tradition, Pettit’s depoliticized democracy goes against
both the role of rhetoric in politics and against Machiavelli’s defense of the
deliberative ability of the moltitudine, “which all writers attack,” to hold
“well-ordered” public discussions before voting. Machiavelli praised Rome
for allowing “a tribune or any other citizen” to “propose to the people a law,
in regard to which every citizen was entitled to speak either in favor of it or
against” so that “everyone should be at liberty to express his opinion on it,
so that when the people have heard what each has to say may choose the best
plan.”52 The inspiration for Pettit’s proposal of separating deliberation or
discussion from voting seems to be Harrington rather than Machiavelli.
Harrington thought that Sparta was a better and more secure republic than
Athens because the Spartan senate had the power of deliberating and the
assembly only resolving. “Pure democracy” was Harrington’s name for a
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commonwealth that did not keep debating and resolving separate. A similar
view was expressed by Rousseau, who retained enough aristocratic spirit
(his admiration for Roman republican was essentially an admiration for
the senate) to question the deliberative capability of “a blind multitude.”53 The
dualism between republic of reason and republic of passions traverses the
republican tradition, ancient and modern. This may be rendered as a dualism
between republic and democracy, between a well-ordered system based on
virtue and competence and a political order that has been always accused as
being unable to protect the commonwealth from both partisan interests and
great “storms” and anarchy.54
Pettit’s second important depoliticization strategy consists in proposing a
broad application of contestatory practices. These practices are like legal
avenues through which citizens can monitor and challenge the outcomes of
decision-making bodies through strategies that are purely procedural and
nonpartisan, similar in kind to those that instantiate expertise decisions and
judicial verdicts. Pettit applies the forensic form of reasoning and practice
to political issues and reaches a conclusion that is consistently unpolitical.
“In the legal case it is taken to be important, not just that judges be consistent, but that their judgments on the doctrinally prior issues dictate in
consistency how they vote on the matter to be adjudicated.”55 Collective
inconsistency is a defect that democracy produces but cannot amend by
itself. Indeed “contestability,” Pettit argues, is not a democratic strategy,
but a strategy that the moderns have inherited from the republican tradition
of constitutional discussions whose aim was that of rendering government’s
interference nonarbitrary.56 Within Pettit’s reading, liberty as nondomination does not belong to democracy, nor does the counterpolitics it promotes.
Indeed, “to have more informal and more routinized procedures” of hearing
and contestation is not for sake of more participation or “heroic debates”
because their purpose is precisely that of depoliticizing the public arena.
Contestatory democracy entails that “complaints” by ordinary citizens
“should be heard away from the tumult of popular discussion and away, even,
from the theater of parliamentary debate.”57
The issue of whether the negative power of the people is a chapter in the
history of republicanism or of democracy would be an interesting topic to
discuss but is not what I can or want to do here.58 It is sufficient to observe
that in relation to democracy, contemporary neo-Roman republicanism
plays the same role as liberalism after World War II. Whereas liberalism in
the tradition of Isaiah Berlin accused democracy (positive liberty) of violating liberty as noninterference, republicanism in the neo-Roman tradition
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(negative political liberty) criticizes it of not being able to make liberty as
nondomination secure.59
Quentin Skinner and other historians have shown that the long republican tradition did not embrace the positive concept of liberty, despite
what Berlin and Constant may have suggested. In particular, they did
not embrace a concept of liberty under which being free is just being
part of a self-determining democracy; they did not embrace the liberty
of the ancients, as Constant described it.60
The charge against democracy as a positive liberty regime (thus exposed
to the potential for tyrannical majorities) extends equally to direct democracy
and representative democracy. Pettit excludes the possibility that referendum
can be a safe practice of control against decisions made by elected bodies
because plebiscitarian and direct democracy are regimes under which “the
most capricious of powers remains morally as well as legally uncontestable.”
But he does not think that representative democracy can be amended of its
endogenous defect either, because while elections do away with the extem
poraneous passions of the demos, they subject politics to fictitious opinions
for sake of electoral victory and turn the entire society into a battleground of
ideological partisanships. The question is that according to Pettit, representation
and elections are the forms of politics most consistent with the “ethos of
democracy,” which gives “people’s voice a certain morally social status.”61
As for representative democracy, although elections are a valid stratagem to
neutralize people’s incompetence and irrationality, as Montesquieu argued
early on, they fatally expose politics to manipulation and rhetoric. Much like
direct popular assemblies, parliaments are unavoidably led by a majoritarian
logic, poisoned by partisan passions and political parties.62
It is the “republic of reason” not “the people’s voice” that is closer to
competent deliberative and contestatory models of politics. In these models,
liberty from domination is deemed more secure because the power of interference is stripped of its arbitrary potentials that both the collective principle
of sovereignty (democracy’s “people” is “with the article” and refers to a
collective) and majority rule unavoidably entail.63 Hence, while he acknowledges that promoting contestation is crucial to narrow the domain and power
of elected bodies, Pettit cautions that contestation is not a democratic
device and in fact can be better organized if it is held by individuals before
a court rather than by spontaneous groups of citizens in society. “I am prepared to concede that where members are very small, as in the judicial case,
contestability can be achieved in significant measure at the individual
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level.”64 Whereas democracy’s legitimacy principle is consent (because the
collective is the democratic agent, not the individuals), republicanism’s is
“non-arbitrariness of interference,” from which the idea of contestability
comes.
The non-arbitrariness of public decisions comes of their meeting, not
the condition of having originated or emerged according to some consensual process, but the condition of being such that if they conflict
with the perceived interests and ideas of the citizens, then the citizens
can effectively contest them.65
Judicial action is the model of the republic of reason, not parliamentary or
assembly action. Judicial action is characterized by an unpolitical kind of
impartiality and is a check on a specific behavior that translates into a
specific decision. It is an action that operates case by case, and is not
collective like democratic forms of political intervention by citizens (as
both electors and representatives).

Judicial Judgment versus Political Judgment
The ideal of deliberation in contemporary democratic theory is more or less
directly associated with a view of citizens as actors who in their authoritative
political activity (voting) should “express their impartial judgments of what
conduces to the general interest of all citizens” in a like manner as judges and
juries.66 Deliberation prefigures not only a quest for objective and dispassionate truth (the committees of experts model) but also, and above all, a
quest for impartial judgment on certain given issues (the court decisions or
jury model). Yet judgment in the courtroom is not the same as political judgment or judgment in parliamentary debates, in political campaigns, and even
in the mind of the citizens when they go to the polls.
Political judgment has generality (the general interest of the political
community at large) as its criterion. Judgment in justice aims instead at
impartiality in evaluating a certain fact or a set of data or deeds. One crucial
difference between these two forms of judgment is that the jury in the courtroom is not involved in the case under consideration in the way electors or
representatives are (nemo judex in causa sua.) But the actors who advocate
their cause in casting a ballot or voting in a representative assembly are the
same ones who pass judgment, and the political setting they belong does not
institutionalize or command impartiality like the court. Jury and the courts
(models of the unpolitical) are requested to pass judgment as external to the
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case and their members are legally compelled to reason and act qua institutions not political actors (individual-citizens or representatives). The former
wear the mask of the state (or the law) and must set aside their personal
values and preferences. The latter wear the mask of the sovereign (the public)
and are expected to be able to see their personal case through the lenses of the
general interest to make laws that are not a direct expression of their private
will or preference, yet not wholly opposite or indifferent to them either.67
One may say that impartiality is a factor of ignorance (as freedom from
opinionated knowledge) and of emotional independence from the case under
judgment. The more the judge’s mind is empty of personal opinions, the
more the judge is in the right condition to impartially evaluate the case under
judgment, as the law asks him to do (people who serve in a popular jury are
instructed not to read newspapers or get information on the case under consideration from sources external to those that justice procedures provide).68
But political deliberation presumes and actually requires that citizens and
representatives are exposed to and actually contribute to forming a great variety of opinions, and moreover that they listen to all views that a free public
sphere produces before they make up their mind and decide. Impartiality
wants precisely the opposite of what a reasoned and good political deliberation requires.
In John Locke’s formulation, judicial power is a true third power—it is
impartial in the sense that it is independent from the judgment of the actors.
This means that it must not be politically representative to be consistent with
the idea of public reason as it is expressed impartially in the law. The judgment formulated by the judge is supposed to represent not the sovereign’s
political opinions but only the authoritative voice of the law. Hence it is and
must be unpolitical. The judge depends on the will of the sovereign (the law)
but should not depend on the opinions of the sovereign.69 On the fact that the
judge depends on and obeys only the law, but does not depend on the same
source of the law as the lawmakers do (the opinion of the public), Montesquieu rested his case for justice as a third power as the condition for limited
power, and moreover argued for the juridical power as truly negative and
protective of individual liberty precisely because it was disengaged from
“the individual opinion of a judge” as well as of the executive and legislative
powers.70 Unpolitical judgment means disengaged judgment, not judgment
as a general or medium assessment among different views.
Since independence and constraint on getting information do not belong
in political deliberation as they belong in the court, what kind of checks can
political judgment tolerate to make decisions that reflect the general interest?
The answer to this question casts light on the role of constitutional checks on
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the legislative assembly: they are intended not to make lawmakers act impartially but to make them act legitimately and responsibly. As Frank Michelman
has argued, lawmaking procedures are primed to produce “laws that are
valid” not laws that are true.71 They aspire to a kind of impartiality that can
never correspond to either the transparency of pure reason nor disembodied
judgment, two qualities that both Pettit and Rosanvallon attribute to unpolitical modes of reasoning as peculiar to court-like checking bodies and
committees of experts or deliberative advisory bodies. Yet in political settings, constraint on opinions appeals at most to the representative’s and
citizen’s conscience, constitutional ethos, principles of morals, or even prudential reasoning (party loyalty or political calculus, as for instance the
desire of a representative to be reelected.) In a word, it appeals to the ethical
culture of participation and the educational potential that practicing democratic politics may have on citizens’ mind. Tocqueville’s dictum that
democracy gets amended by more democracy exemplifies the pragmatic and
process oriented character of democratic politics.
It is no news to say that, although procedures can head off conflicts and
social disorder, their efficacy is largely dependent on ethical factors. This is
true particularly in the case of representation because the mandate linking the
representatives to their constituencies is essentially voluntary and politically
constructed, but is not and cannot be legally binding. This makes representation a political praxis that “is not merely the making of arbitrary choices, nor
merely the result of bargaining between separate, private wants.”72 Instrumental reasoning and compromise occur in the context of a common understanding
about the political direction the country should or should not take, with the
awareness that it is “not a reality that is objectively given to us in one way or
another.”73 Political judgment gets shaped within this pragmatic context, not
outside or against it.
This brings us at the core issue of the specificity of political judgment.
Political judgment aims at the general.74 Broadly conceived, it is impartial
in a way that the judgment performed by the judge is not—although the goal
of both forms of judgment is consistency with the ideal of public reason. Yet
the style in which the public reason speaks takes shape according to the
institutional frame and task within which it operates. Certainly, no representative would dare to declare in public that his proposal supports or fosters
some partial interests against the community’s.75 The presumption of generality is essential to the moral legitimacy of political decisions, although
contrary to justice procedures no legal enforcement can be tolerated for
political deliberation to occur freely. Moreover, the presumption of generality belongs to a society in which political power is equally distributed and
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the political society is seen as superior to the partial societies (interests and
groups) it comprises.76
Political judgment cannot do away with opinionated views; it cannot exist
without ideal perspectives or situated views (views that are more or less distant from the ideal of the general or public reason), like any form of advocacy
speech that pleads a cause in the name of democracy’s “promises.” However,
political judgment produces arguments that appeal to justice; and it does so
in two senses: because it refers to criteria of public interaction that all citizens
presume and accept (decision-making procedures and the basic rights and
principles contained in the constitutional pact); and because it refers or makes
appeal to moral principles and ethical arguments that citizens recognize as
part of their political language.77 A democratic constitution is both a written
document and an ethical document that lives in and throughout the ordinary
life of the citizens as a guide to their public interaction and political judgment. The ideal of the general interest is a goal to be pursued by the political
actors themselves, a never accomplished effort.
It may sound disturbing to conclude that partisan views are an essential
component in political judgments that try to be consistent with the ideal of
the general interest, rather than an unfortunate accident that good deliberation should wash out. In what sense can partisan views contribute to making
general interests? When theorists identify the work of the assembly with that
of the jury they overlook the important fact that while the trial’s setting presumes that the final sentence is definitive, the deliberative setting is organized
so as to produce decisions that can always be changed and revoked. Nothing
is definitive in a political deliberation scenario whose presumption of legal
changeability is its constitutive structure.78 The permanent openness that any
decision has in a free political community is the democratic answer to the
proposal by democracy’s critics from within who propose narrowing the
domain of politics to make good and true decisions. Openness to revision,
rather than the interruption or containment of democratic practices, is the
democratic answer to unsatisfactory democratic decisions.
In concluding this critical analysis of the renaissance of the unpolitical in
democratic theory, it may be useful to recall Aristotle’s argument in The Art
of Rhetoric on the difference between political deliberation and forensic
decision. The former presumes that citizens holding different (and sometime
conflicting) views on public issues seek what is convenient or just for the
whole community and argue for or against by referring to cases or “evidences” that all citizens can understand and check, although they interpret
them differently because their interests and opinions are different.79 It is not
by taking controversial issues out of political debate and making them the

Urbinati

85

issue of committees of experts or selected citizens that deliberation may
serve the cause of democracy, but by keeping the processes of judgment and
will formation open to scrutiny and revision, and the political arena open to
competing political visions and political groups.
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